
649 

Corps of Engineers, Dept. of the Army, DoD § 384.5 

(f) The factors of § 336.1(c) of this 
chapter should be followed when evalu-
ating fill activities. 

(g) Upon completion of all required 
coordination and after receipt of the 
necessary state certifications, the dis-
trict engineer should prepare an SOF 
in accordance with § 337.6. 

[53 FR 14920, Apr. 26, 1988] 

PART 384—INTERGOVERNMENTAL 
REVIEW OF DEPARTMENT OF THE 
ARMY CORPS OF ENGINEERS 
PROGRAMS AND ACTIVITIES 

Sec. 
384.1 What is the purpose of these regula-

tions? 
384.2 What definitions apply to these regu-

lations? 
384.3 What programs and activities of the 

Corps of Engineers are subject to these 
regulations? 

384.4 [Reserved] 
384.5 What is the Corps of Engineers’ obliga-

tion with respect to federal interagency 
coordination? 

384.6 What procedures apply to the selection 
of programs and activities under these 
regulations? 

384.7 How does the Corps of Engineers com-
municate with state and local officials 
concerning its programs and activities? 

384.8 How does the Corps of Engineers pro-
vide states an opportunity to comment 
on proposed federal financial assistance 
and direct federal development? 

384.9 How does the Corps of Engineers re-
ceive and respond to comments? 

384.10 How does the Corps of Engineers 
make efforts to accommodate intergov-
ernmental concerns? 

384.11 What are the Corps of Engineers obli-
gations in interstate situations? 

384.12 [Reserved] 
384.13 May the Corps of Engineers waive 

any provision of these regulations? 

AUTHORITY: E.O. 12372, July 14, 1982 (47 FR 
30959), as amended April 8, 1983 (48 FR 15887); 
and sec. 401 of the Intergovernmental Co-
operation Act of 1968, as amended (31 U.S.C. 
6506). 

SOURCE: 48 FR 29153, June 24, 1983, unless 
otherwise noted. 

§ 384.1 What is the purpose of these 
regulations? 

(a) The regulations in this part im-
plement Executive Order 12372, ‘‘Inter-
governmental Review of Federal Pro-
grams,’’ issued July 14, 1982 and amend-
ed on April 8, 1983. These regulations 

also implement applicable provisions of 
section 401 of the Intergovernmental 
Cooperation Act of 1968. 

(b) These regulations are intended to 
foster an intergovernmental partner-
ship and a strengthened Federalism by 
relying on state processes and on state, 
areawide, regional and local coordina-
tion for review of proposed federal fi-
nancial assistance and direct federal 
development. 

(c) These regulations are intended to 
aid the internal management of the 
Corps of Engineers, and are not in-
tended to create any right or benefit 
enforceable at law by a party against 
the Corps of Engineers or its officers. 

§ 384.2 What definitions apply to these 
regulations? 

Order means Executive Order 12372, 
issued July 14, 1982, and amended April 
8, 1983 and titled ‘‘Intergovernmental 
Review of Federal Programs.’’ 

Responsible Corps official means a Dis-
trict Engineer, Division Engineer, or 
the Chief of Engineers, or a designated 
representative, who is considering a de-
cision or recommendation on a pro-
posed Federal action and is responsible 
for coordinating such action with the 
state process under the provisions of 
this regulation. 

State means any of the 50 states, the 
District of Columbia, the Common-
wealth of Puerto Rico, the Common-
wealth of the Northern Mariana Is-
lands, Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust Terri-
tory of the Pacific Islands. 

§ 384.3 What programs and activities 
of the Corps of Engineers are sub-
ject to these regulations? 

The Chief of Engineers publishes in 
the FEDERAL REGISTER a list of the 
Corps of Engineers Civil Works pro-
grams and activities that are subject 
to these regulations. 

§ 384.4 [Reserved] 

§ 384.5 What is the Corps of Engineers’ 
obligation with respect to Federal 
interagency coordination? 

Responsible Corps officials, to the ex-
tent practicable, consult with and seek 
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advice from all other substantially af-
fected Federal departments and agen-
cies in an effort to assure full coordina-
tion between such agencies and the 
Corps of Engineers regarding programs 
and activities covered under these reg-
ulations. 

§ 384.6 What procedures apply to the 
selection of programs and activities 
under these regulations? 

(a) A state may select any program 
or activity published in the FEDERAL 
REGISTER in accordance with § 384.3 of 
this part for intergovernmental review 
under these regulations. Each state, 
before selecting programs and activi-
ties shall consult with local elected of-
ficials. 

(b) Each state that adopts a process 
shall notify the appropriate Division 
Engineer of the programs and activi-
ties selected for that process. 

(c) A state may notify the appro-
priate Division Engineer of changes in 
its selections at any time. For each 
change, the state shall submit to the 
Division Engineer an assurance that 
the state has consulted with local 
elected officials regarding the change. 
The Division Engineer may establish 
deadlines by which states are required 
to inform the Corps of Engineers of 
changes in their program selections. 

(d) The Corps of Engineers uses a 
state’s process as soon as feasible, de-
pending on individual programs and ac-
tivities, after the Division Engineer is 
notified of its selections. 

§ 384.7 How does the Corps of Engi-
neers communicate with state and 
local officials concerning its pro-
grams and activities? 

(a) For those programs and activities 
covered by a state process under § 384.6, 
the responsible Corps official, to the 
extent permitted by law: 

(1) Uses the state process to deter-
mine views of state and local elected 
officials; and 

(2) Communicates with state and 
local elected officials, throught the 
state process, as early in a program 
planning cycle as is reasonably feasible 
to explain specific plans and actions. 

(b) The District Engineer provides 
notice to directly affected state, 
areawide, regional, and local entities 
in a state of proposed Federal financial 

assistance or direct Federal develop-
ment if: 

(1) The state has not adopted a proc-
ess under the Order; or 

(2) The assistance or development in-
volves a program or activity not se-
lected for the state process. 
This notice may be made by publica-
tion in the FEDERAL REGISTER or other 
appropriate means, which the District 
Engineer in his discretion deems appro-
priate. 

§ 384.8 How does the Corps of Engi-
neers provide states an opportunity 
to comment on proposed Federal fi-
nancial assistance and direct Fed-
eral development? 

(a) Except in unusual circumstances, 
the responsible Corps official gives 
state processes or directly affected 
state, areawide, regional and local offi-
cials and entities at least 60 days from 
the date established by such official to 
comment on proposed direct Federal 
development or Federal financial as-
sistance. 

(b) This section also applies to com-
ments in cases in which the review, co-
ordination, and communication with 
the Corps of Engineers have been dele-
gated. 

§ 384.9 How does the Corps of Engi-
neers receive and respond to com-
ments? 

(a) The responsible Corps official fol-
lows the procedures in § 384.10 if: 

(1) A state office or official is des-
ignated to act as a single point of con-
tact between a state process and all 
federal agencies, and 

(2) That office or official transmits a 
state process recommendation for a 
program selected under § 384.6. 

(b)(1) The single point of contact is 
not obligated to transmit comments 
from state, areawide, regional or local 
officials and entities where there is no 
state process recommendation. 

(2) If a state process recommendation 
is transmitted by a single point of con-
tact, all comments from state, 
areawide, regional, and local officials 
and entities that differ from it must 
also be transmitted. 

(c) If a state has not established a 
process, or is unable to submit a state 
process recommendation, state, 
areawide, regional and local officials 
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and entities may submit comments to 
the responsible Corps official. 

(d) If a program or activity is not se-
lected for a state process, state, 
areawide, regional and local officials 
and entities may submit comments to 
the responsible Corps official. In addi-
tion, if a state process recommendation 
for a nonselected program or activity 
is transmitted to the responsible Corps 
official by the single point of contact, 
such official follows the procedures of 
§ 384.10 of this part. 

(e) The responsible Corps official con-
siders comments which do not con-
stitute a state process recommendation 
submitted under these regulations and 
for which such official is not required 
to apply the procedures of § 384.10 of 
this part, when such comments are pro-
vided by a single point of contact or di-
rectly to such official by a commenting 
party. 

§ 384.10 How does the Corps of Engi-
neers make efforts to accommodate 
intergovernmental concerns? 

(a) If a state process provides a state 
process recommendation to the Corps 
of Engineers through its single point of 
contact, the responsible Corps official 
either: 

(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 
(3) Provides the single point of con-

tact with a written explanation of the 
decision in such form as such Corps of-
ficial in his or her discretion deems ap-
propriate. The Corps official may also 
supplement the written explanation by 
providing the explanation to the single 
point of contact by telephone, other 
telecommunication, or other means. 

(b) In any explanation under para-
graph (a)(3) of this section, the respon-
sible Corps official informs the single 
point of contact that: 

(1) The Corps of Engineers will not 
implement its decision for at least 10 
days after the single point of contact 
receives the explanation; or 

(2) The Assistant Secretary of the 
Army (Civil Works), or the next higher 
level responsible Corps official, has re-
viewed the case and determined that, 
because of unusual circumstances, the 
waiting period of at least 10 days is not 
feasible. 

(c) For purposes of computing the 
waiting period under paragraph (b)(1) 
of this section, a single point of con-
tact is presumed to have received writ-
ten notification 5 days after the date of 
mailing of such notification. 

§ 384.11 What are the Corps of Engi-
neers obligations in interstate situ-
ations? 

(a) The responsible Corps official is 
responsible for: 

(1) Identifying proposed federal finan-
cial assistance and direct federal devel-
opment that have an impact on inter-
state areas; 

(2) Notifying appropriate officials 
and entities in states which have 
adopted a process and which select the 
Corps of Engineers program or activ-
ity. 

(3) Making efforts to identify and no-
tify the affected state, areawide, re-
gional, and local officials and entities 
in those states that have not adopted a 
process under the Order or do not se-
lect the Corps of Engineers program or 
activity; 

(4) Responding pursuant to § 384.10 of 
this part if the responsible Corps offi-
cial receives a recommendation from a 
designated areawide agency trans-
mitted by a single point of contact, in 
cases in which the review, coordina-
tion, and communication with the 
Corps of Engineers has been delegated. 

(b) The responsible Corps official uses 
the procedures in § 384.10 if a state 
process provides a state process rec-
ommendation to such official through 
a single point of contact. 

§ 384.12 [Reserved] 

§ 384.13 May the Corps of Engineers 
waive any provision of these regula-
tions? 

(a) Emergency and disaster recovery 
actions performed under Pub. L. 99, 
84th Congress, are excluded from the 
requirements of the Order and this reg-
ulation. 

(b) In other emergencies, the Division 
Engineer may waive any provision of 
these regulations. 
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PART 385—PROGRAMMATIC REGU-
LATIONS FOR THE COMPREHEN-
SIVE EVERGLADES RESTORATION 
PLAN 

Subpart A—General Provisions 

Sec. 
385.1 Purpose of the programmatic regula-

tions. 
385.2 Applicability of the programmatic 

regulations. 
385.3 Definitions. 
385.4 Limitation on applicability of pro-

grammatic regulations. 
385.5 Guidance memoranda. 
385.6 Review of programmatic regulations. 
385.7 Concurrency statements. 

Subpart B—Program Goals and 
Responsibilities 

385.8 Goals and purposes of the Comprehen-
sive Everglades Restoration Plan. 

385.9 Implementation principles. 
385.10 Implementation responsibilities, con-

sultation, and coordination. 

Subpart C—CERP Implementation 
Processes 

385.11 Implementation process for projects. 
385.12 Pilot projects. 
385.13 Projects implemented under addi-

tional program authority. 
385.14 Incorporation of NEPA and related 

considerations into the implementation 
process. 

385.15 Consistency with requirements of the 
State of Florida. 

385.16 Design agreements. 
385.17 Project Delivery Team. 
385.18 Public outreach. 
385.19 Environmental and economic equity. 
385.20 Restoration Coordination and 

Verification (RECOVER). 
385.21 Quality control. 
385.22 Independent scientific review and ex-

ternal peer review. 
385.23 Dispute resolution. 
385.24 Project Management Plans. 
385.25 Program Management Plans. 
385.26 Project Implementation Reports. 
385.27 Project Cooperation Agreements. 
385.28 Operating Manuals. 
385.29 Other project documents. 

Subpart D—Incorporating New Information 
into the Plan 

385.30 Master Implementation Sequencing 
Plan. 

385.31 Adaptive management program. 
385.32 Comprehensive Plan Modification Re-

port. 

385.33 Revisions to models and analytical 
tools. 

385.34 Changes to the Plan. 

Subpart E—Ensuring Protection of the Nat-
ural System and Water Availability 
Consistent With the Goals and Pur-
poses of the Plan 

385.35 Achievement of the benefits of the 
Plan. 

385.36 Elimination or transfer of existing 
legal sources of water. 

385.37 Flood protection. 
385.38 Interim goals. 
385.39 Evaluating progress towards other 

water-related needs of the region pro-
vided for in the Plan. 

385.40 Reports to Congress. 
APPENDIX A TO PART 385—ILLUSTRATIONS TO 

PART 385 

AUTHORITY: Section 601, Pub. L. 106–541, 114 
Stat. 2680; 10 U.S.C. 3013(g)(3); 33 U.S.C. 1 and 
701; and 5 U.S.C. 301. 

SOURCE: 68 FR 64220, Nov. 12, 2003, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 385.1 Purpose of the programmatic 

regulations. 
(a) The programmatic regulations of 

this part implement the provisions of 
section 601(h)(3) of the Water Resources 
Development Act of 2000, Public Law 
106–541, 114 Stat. 2688 (hereinafter 
‘‘WRDA 2000’’), which was enacted on 
December 11, 2000. 

(b) The purpose of the programmatic 
regulations of this part is to ensure 
that the goals and purposes of the 
Comprehensive Everglades Restoration 
Plan (the Plan) are achieved and to es-
tablish the processes necessary for im-
plementing the Plan. Some of these 
processes are project specific, includ-
ing, but not limited to, development of 
Project Implementation Reports, 
Project Cooperation Agreements, plans 
and specifications, Pilot Project Tech-
nical Data Reports, and Operating 
Manuals. Other processes are of more 
general applicability, including, but 
not limited to, development of pro-
gram-wide guidance memoranda, in-
terim goals, interim targets, and the 
Master Implementation Sequencing 
Plan. Taken together, these processes 
will ensure that the restoration pur-
poses and other goals of the Plan are 
achieved. The regulations of this part 
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